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The RIC Modernization Act: Status, Implications
and Impact
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n September 30 to October 3, the
Investment Company Institute
(the “ICI”) hosted their 2012 Tax
and Accounting Conference in Orlando,
Florida. It was my privilege to participate
on the conference’s “Current Tax Develop
ments” panel and up
date attendees on the
status of the Regulated
Investment Company
Modernization
Act
(the “Act”). As we
move forward with
the implementation of
the Act, it is important
that the mutual fund Elisabeth Martinetz
industry have a full understanding of its
implications and impact.
In late December 2010, the Act was
signed into law and became effective for
tax years beginning after December 22 of
that year. Bringing long-awaited reform
for the mutual fund industry, the Act
brought about the most comprehensive
changes to mutual fund tax law since the
Tax Reform Act of 1986. Before the Act,
the Industry had unsuccessfully lobbied
Congress to address the tax inequities
that arose from the application of the
prior law. The Act’s provisions give a
mutual fund more flexibility in manag
ing distributions. It also provides relief
alternatives for unintentional failures to
meet the requirements to be a regulated
investment company (“RIC”) which af
fords shareholders certain beneficial tax
treatment. The provisions of the Act can
be grouped into three main categories:
relief for gross income and asset diver
sification failure, amendments to the
distribution rules and miscellaneous
amendments.
subchaPter m QualIfIcatIoN
Under prior law, if a RIC failed the
quarterly asset diversification test it had
a thirty-day window to cure the failure.
If not cured in a timely manner the only
alternative would be to request a private
ruling from the Internal Revenue Ser
vice (the “Service”), which is costly and
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not guaranteed. The Act provides addi
tional relief for two categories of failure:
de minimis and non-de minimis. There is
still a cost involved for a non-de minimis
failure, but that cost certainly outweighs
the negative impact a failure would have
on a fund and its shareholders if relief
were not available. The Act also amends
the rules for gross income test failures;
previously, there was no self-cure for a
failure except to request a private ruling
from the Service.
dIstrIbutIoN rules
The Act makes numerous improve
ments to the distribution rules. Some
of the more noteworthy ones include:
repeal of the preferential dividend rule
for publicly traded RICs that otherwise
would disallow treating the preferential
amount as a dividend received deduc
tion; dividend pass-through of foreign
tax credits and tax-exempt interest for
qualifying fund-of-fund structures; and
rules to minimize the number of situa
tions where a RIC would need to send
revised 1099s due to distribution real
locations.
mIscellaNeous ameNdmeNts
The Act also includes amendments to
(a) remove the limitation on capital loss
carryovers, (b) modify the definition of a
post-October capital loss to allow deferral
of losses only, including a short-term loss,
(c) allow elective, partial deferrals of such
capital losses; and (d) expand deferral
treatment to certain ordinary losses.
addItIoNal GuIdaNce
Most of the provisions can be clearly
interpreted; however, some bring new
uncertainty that tax professionals are try
ing to understand and practically apply.
The ICI has requested guidance from the
Service and Treasury on two issues. The
first request is whether prior bifurcation
guidance can be relied upon to address
certain distribution inconsistencies that
were not fully considered in the Act. The
second request is whether a company’s

website meets the written statement re
quirement for reporting capital gain divi
dends and other distributions. As of this
writing, the Service and Treasury have
not yet issued guidance on these two re
quests.
These are not the only provisions with
which tax professionals are grappling. As
the Industry continues to discern and
implement the provisions, mutual fund
companies and service providers are
working with the ICI to obtain clarifica
tion and guidance on the technical ap
plication and long-term implications of
the Act.
The Act allows more flexibility than
ever before, with increased opportunities
for professional judgment and interpreta
tion. Some of this flexibility has a direct
impact on distributions to shareholders
such as the option to defer certain capital
and ordinary losses, or the pass through
of exempt interest dividends or foreign tax
credits for qualified fund-of-fund share
holders. Your tax professional should be
knowledgeable about the Act in order to
be able to provide the information you
need to make the best decisions for your
RIC and its shareholders.
BNY Mellon does not provide tax advice.
Any tax services provided by BNY Mellon
are not intended to be (and shall not be)
construed as tax advice, and such services
are not intended to be used (and cannot be
used) for the purpose of avoiding Federal,
state, local, foreign, or other taxes or pen
alties. You should consult your tax advisor
as to any tax or related matters. The views
expressed within this article are those of the
authors only and not those of BNY Mellon
or any of its subsidiaries or affiliates.
Elisabeth M. Martinetz is a vice president
and tax director for BNY Mellon Asset
Servicing’s U.S. Funds Services group and
is responsible for tax compliance matters
pertaining to mutual fund clients. Elisabeth
has participated in industry panels and
discussions surrounding the RIC Moderniza
tion Act.
Fund Accounting Services
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The views expressed herein are those of the author only and may not reflect the views of BNY Mellon. The contents of
this article may not be comprehensive or up-to-date, and neither the author nor BNY Mellon will not be responsible
for updating any information contained within this article. BNY Mellon is the corporate brand of The Bank of New York
Mellon Corporation and may also be used as a generic term to reference the Corporation as a whole or its various
subsidiaries generally. Products and services may be provided under various brand names and in various countries by
subsidiaries, affiliates, and joint ventures of The Bank of New York Mellon Corporation where authorized and regulated
as required within each jurisdiction. Not all products and services are offered at all locations. However, this is not
an offer or solicitation to buy or sell any products (including financial products) or services or to participate in any
particular strategy mentioned and should not be construed as such. This is not intended for distribution to, or use by,
any person or entity in any jurisdiction or country in which such distribution or use would be contrary to local law or
regulation. The information contained in this article is not intended as investment, financial, accounting, tax, legal or
other professional advice on any matter, and is not to be used as such. To the extent this article may be deemed to be a
financial promotion under non-US jurisdictions, it is provided for use by professional investors only and not for onward
distribution to, or to be relied upon by, retail investors.
Trademarks and logos belong to their respective owners.
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